The federal grand jury is a place and a process of secrecy. This secrecy protects innocent individuals from disclosure of the fact that they may be under investigation. It protects witnesses from being pressured or threatened by potential defendants. It protects the government's interest in being able to conduct undercover investigations. As the case law has developed, however, secrecy has become an end unto itself, with the result that entirely legitimate efforts to use or discover matters that have occurred before the grand jury are blocked, at a great cost to individual litigants and the government. There needs to be be a reexamination of the rule of secrecy-its statutory foundation and its decisional developmentin order that the rule does not become an end unto itself, rather than merely a means to obtain a result.
THE RULE OF SECRECY
Federal Rule of Criminal Procedure 6(e)(2) states the general rule of secrecy:
A grand juror, an interpreter, a stenographer, an operator of a recording device, a typist who transcribes recorded testimony, an attorney for the government, or any person to whom disclosure [of matters occurring before the grand jury] is made under paragraph (3)(A)(ii) of this subdivision shall not disclose matters occurring before the grand jury, except as otherwise provided for in these rules. The commonly cited reasons for this rule of secrecy were stated by the Supreme Court in United States v. Proctor & Gamble:
[1] to prevent the escape of those whose indictment may be contemplated;
[2] to insure the utmost freedom to the grand jury in its deliberations,
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and to prevent persons subject to indictment or their friends from importuning the grand jurors;
[3] to prevent subornation of perjury or tampering with the witness who may testify before the grand jury and later appear at the trial of those indicted by it;
[4] to encourage free untrammeled disclosure by persons who have information with respect to the commission of crimes;
[5] to protect the innocent accused who is exonerated from disclosure of the fact that he has been under investigation, and from the expense of standing trial where there was no probability of guilt.' This formulation of the reasons for secrecy is frequently cited by lower courts 2 and has been reaffirmed by the Supreme Court. 3 Thus, the presumption of both statutory and case law, and based upon "deeply rooted traditions", is that all grand jury proceedings are secret. No disclosure of grand jury information may be made unless such disclosure is authorized specifically by one of the five exceptions specified in Federal Rule of Criminal Procedure 6(e)(3), and the case law interpreting the rule. In those situations where a disclosure would be within Rule 6 but at odds with Proctor & Gamble, some courts have been willing to accept the argument that the common law rule of secrecy is broader than the statutory rule of secrecy. 4 The rule of secrecy applies to everyone in the grand jury and all who have access to grand jury information, except the witness. Federal Rule of Criminal Procedure 6(e)(2) provides that, "No obligation of secrecy may be imposed on any person except in accordance with this rule." Because the rule of secrecy specifically applies to everyone else in the grand jury room except the witness, witnesses are free to say whatever they like about what did or did not occur before the grand jury. 5 The need for secrecy may diminish with the passage of time or the occurrence of other circumstances. For instance, the witnesses themselves may act in such a way as to waive whatever interest they might have had in the continued secrecy of their grand jury testimony. The witnesses who seek to disclose publicly the transcripts of their own testimony, 6 or waive the right to keep their testimony secret, 7 may prompt a court to allow disclosure where otherwise it would not. 8 
WHO MAY BE PRESENT IN THE GRAND JURY
The secrecy of the grand jury initially is insured by the limitation on who may be present in the grand jury room. Federal Rule of Criminal Procedure 6(d) provides:
Attorneys for the government, the witness under examination, interpreters when needed and, for the purpose of taking the evidence, a stenographer or operator of a recording device may be present while the grand jury is in session, but no person other than the jurors may be present while the grand jury is deliberating or voting. "Attorney for the government" is a term which is specifically defined to include only "the Attorney General, an authorized assistant of the Attorney General, a United States Attorney, [and] an authorized assistant of a United States Attorney." 9 As discussed below, when used in connection with the grand jury, "attorney for the government" includes only federal prosecutors.
The witness is obviously the person under oath providing testimony to the grand jury room. No one may accompany him as he testifies. For instance, if a dangerous witness who is in custody is going to testify before the grand jury, no guards can be present in the grand jury room to provide security. Instead, the guards would have to bring the prisoner in while the grand jury was in recess, shackle, restrain or otherwise immobilize the witness, and then leave the room during the witness' examination.
The witness' attorney may not be present in the grand jury.1 0 The attorney, however, can be immediately outside the grand jury room. The witness may consult with counsel at any time during the witness' examination before the grand jury. Indeed, a witness may consult with counsel after each question that is asked and before the witness offers an answer. When confronted with a prosecutor's complaint that such frequent consultations are delaying and obstructing the grand jury proceeding, judges rarely impose limitations on the frequency or duration of such consultations between the grand jury witness and the witness' counsel."
Where an interpreter is required, certain procedures must be followed. The interpreter must be selected from a list of certified interpreters maintained by the district court clerk. 12 The district court may also specially designate an interpreter to serve before the grand jury. 13 Once an interpreter has been properly selected, the interpreter needs to be sworn by the foreperson to translate accurately and to keep the proceedings secret.
The stenographer who transcribes grand jury sessions is usually under contract with the U.S. Attorney's office. At the beginning of each session of the grand jury, the stenographer should be sworn by the foreperson to report the proceedings accurately and to keep the proceeding secret. The stenographer is responsible for preparing a complete record of all the proceedings before the grand jury, except the deliberations of or voting by the grand jury. 14 Thus, every word said while the grand jury is in session, except during deliberations or voting, must be recorded. This includes the testimony of the witnesses, the questions asked of the witnesses by either the prosecutors or grand jurors, any statements by the prosecutor to the grand jury when no witness is present, and any colloquy among the grand jurors and the prosecutor. No transcript may be prepared from these recordings, except as otherwise required by statute 1 5 or court order. 16 The testimony of witnesses is routinely transcribed. The record prepared by the stenographer, including any transcripts, must remain in the custody of the attorney for the government unless otherwise ordered by the court in a particular case. 17 The U.S. Attorney's office normally designates the stenographer to be the agent of the government for purposes of maintaining custody of the original stenographer's record. The prosecutor will usually keep custody of all transcripts. If all or part of the proceedings before a grand jury is not recorded as a result of an unintentional failure of a recording device, the validity of the indictment is not affected. 18 Finally, while the grand jury is deliberating or voting on a proposed indictment, no one other than the grand jurors may be present.
"MATTERS OCCURRING BEFORE THE GRAND JURY"
The rule of secrecy applies only to "matters occurring before the grand jury."' 19 Therefore, any disclosure of information that is not a matter occurring before the grand jury does not involve Rule 6, the rule of secrecy or any of the five exceptions to the rule of secrecy. Unfortunately, what is and what is not a matter occurring before the grand jury is murky at best.
The purpose of the Rule 6(e) is to prevent disclosure of the essence of what takes place in the grand jury room, what the grand jury is doing, who it is questioning, what questions it is asking, what evidence it is receiving, what targets are being investigated, and what crimes might be charged. 20 The disclosure of such information would jeopardize those interests that the rule of secrecy is designed to protect.
1
15 See, e.g., 18 U.S.C. § 3500 (1976). 16 The court may order that a transcript be prepared in connection with a defendant's request upon a showing that grounds may exist to dismiss the indictment because of matters occurring before the grand jury, pursuant to FED. R. CRIM. P. 6(e) (3) (C) (ii).
17 FED. R. CRIM. P. 6(e)(1). 18 FED. R. CRIM. P. 6(e)(1). However, it might affect the ability of a witness whose grand jury testimony was not recorded to testify at trial if a court should find a violation of 18 U.S.C. § 3500 and FED. With this in mind, it is obvious that what is protected goes beyond the mere words said in the grand jury to include anything that would tend to disclose what it is that the grand jury is doing.
2
Where grand jury information is disclosed in general terms, however, without the information being identified as having come from the grand jury, such disclosure may be sufficiently insulated from the grand jury so as not to be regarded as the disclosure of "matters occurring before the grand jury." 23 The transcripts of a witness' testimony before the grand jury, the transcripts of statements by a prosecutor, or the prosecutor's colloquies with the grand jury outside the presence of any witness, are most dearly "matters occurring before the grand jury," and are thus subject to the rule of secrecy.
A statement to a law enforcement agent or prosecutor by a person subpoenaed by the grand jury, however, presents a separate problem. In In re the Special February 1975 Grand Jury (Baggot), 24 Baggot was subpoenaed by the grand jury investigating fraud involving the Commodities Futures Trading Commission (CFTC). He contacted the prosecutor and met with the prosecutor in the offices of the U.S. Attorney. Thereafter, the prosecutor prepared a memorandum of his discussion with Baggot. Later, Baggot testified before the grand jury, was indicted for fraud and pled guilty. The government thereafter sought to disclose to the Internal Revenue Service (IRS) some of the physical evidence gathered during the investigation, along with the memorandum by the prosecutor of his office interview with Baggot, so that the IRS could proceed in a civil context to assess and collect the additional tax owed by Baggot as a result of the fraud. The Seventh Circuit held that the prosecutor's memorandum of his interview in his office with Baggot was a "matter occurring before the grand jury" and subject to the rule of secrecy. 2 5 Thus, evidence clearly relevant to the IRS' tax collection function, gathered in an investigation in which the taxpayer pled guilty to fraud, was denied to the IRS.
The Third Circuit has recognized that a federal police investigation usually precedes or compliments a grand jury investigation. In such a police investigation, witnesses are routinely interviewed by federal agents who make written summaries of the interviews. 26 The summary of an interview by a federal agent with a person who also testifies before the grand jury is not thereby automatically and necessarily transformed into a matter occurring before the grand jury. 2 7 If the summary of the interview is itself read at a later time to the grand jury, however, the Third Circuit has suggested that the summary itself, as well as the transcript of the reading of the summary are matters occurring before the grand jury.
2 8
Thus, the statement of a grand jury witness, taken outside of the grand jury, is potentially an item covered by the rule of secrecy. Its disclosure without court approval, given the current consensus by the courts, is done at the prosecutor's peril. In addition, documents created for the use of the grand jury that summarize testimony or other evidence before the grand jury reveal what occurs before the grand jury, and are thus covered by the rule of secrecy.
The more difficult problem is presented by the proposed disclosure of documents subpoenaed by the grand jury. A request for the disclosure of all documents subpoenaed by the grand jury presents the risk that such disclosure would reveal what the grand jury was doing. Thus, it would be allowable only pursuant to one of the five specified exceptions. But, where a request is made for the disclosure of discrete documents that have been subpoenaed by the grand jury, the issue once again becomes rather complex.
The prevailing view among the courts has been that when documents are sought to be disclosed for their own sake or their own intrinsic value, rather than to learn what occurred before the grand jury, the rule of secrecy is not implicated. 2 9 But in the In re Baggot case before the Seventh Circuit, 3 0 the court ruled without comment that third-party business records subpoenaed by the grand jury, The conflicting theories of how to deal with the issue of whether such documents are subject to the rule of secrecy were summarized in In reJohn Doe Grand Jury Proceedings.
3 2 The court concluded that there were four approaches. First, subpoenaed documents are never subject to Rule 6(e)'s limitations. 3 3 Second, the disclosure of documents subpoenaed by a grand jury is always subject to the restrictions of Rule 6(e). 3 4 Third, documents that are sought for their own "intrinsic value in the furtherance of a lawful investigation" are not subject to the secrecy provisions of Rule 6(e), the so-called "purpose test." 3 5 Fourth, a court must determine on an individual case basis whether the "release of the documents will disclose some secret aspect of matters occurring before the grand jury. If such disclosure will occur, the court must then determine if one of the exceptions to the general rule of grand jury secrecy embodied in Rule 6(e) is applicable. If such disclosure will not occur, then the documents may be released to any party having a legal right to their production. 3 6 This discussion neatly highlights the lack of uniformity on the part of courts in dealing with requests for disclosure of documents subpoenaed by the grand jury.
Presently pending before Congress is an amendment to Rule 6(e) that would make anything subpoenaed by a grand jury subject to grand jury secrecy. 3 7 Although this proposed amendment may be the cleanest and easiest resolution of the problem, it lacks the common sense approach that the district court in Rhode Island identified as the fourth approach. 35 Id. at 1044. 36 Id. The court adopted the fourth approach. 37 FED. R. CRIM. P. 6(e)(3)(c)(iv).
are also many situations in which lawyers from the Criminal Division of the U.S. Department of Justice will participate in federal grand jury investigations. Typically, these attorneys will be members of a "Strike Force." '3 8 Such an attorney must be specifically authorized by the Attorney General, or his designee, to conduct grand jury proceedings before the attorney can be considered an "authorized assistant of the Attorney General." '3 9 This is accomplished by an appointment letter from the Attorney General, or his designee, to the attorney. Likewise, attorneys from the Department of Justice's Antitrust Division are assigned to regional offices where they conduct criminal investigations using the federal grand jury in the particular federal district. An Assistant U.S. Attorney is appointed by the Attorney General to serve in a specific federal district. Similarly, a Criminal Division or Antitrust Division attorney is authorized to assist the Attorney General in one or more specified federal districts. 40 If an Assistant United States Attorney, an Antitrust Division attorney or Criminal Division attorney wants to conduct a grand jury investigation in a federal district other than those in which he has been specifically authorized to act, the attorney must then receive a new and specific authorization to appear before the grand jury in such other federal district.
4 '
The Department of Justice and the offices of the United States Attorneys have many attorneys whose duties do not relate to the enforcement of the federal criminal statutes. These attorneys, with duties that relate exclusively to the civil law as opposed to criminal law, are not included within this first exception. 42 In deciding this issue, the Supreme Court in United States v. Sells Engineering, cited three problems that would arise from a contrary holding. First, disclosure to other than federal prosecutors increases the number of people with access to grand jury information. 4 3 As a result, not only is the possibility of a "leak" increased, but witnesses may be more reluctant to testify fully and candidly if they know their testimony 
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will be routinely available for use in governmental civil litigation or administrative action. Second, a contrary holding would pose a potential for misuse because prosecutors might be tempted to use the power of the grand jury to obtain evidence useful in a civil lawsuit.
44
Such an abuse would be very difficult to detect and prove. Third, it would be unfair for government attorneys in civil litigation to have the advantage of using the grand jury as an ex parte form of civil discovery unavailable to other litigants.
5
An unresolved issue is whether an attorney for the Department of Justice who has properly received grand jury information in his role as a prosecutor can then use that information in the civil phase of the case. 4 6 The same concerns that prompted the decision in the Sells Engineering case, however, would suggest that such a situation, at the very least, is one that involves a serious risk for the government. The problem is a practical one because in many United States Attorney's offices, attorneys have both criminal law and civil law responsibilities.
Attorneys employed by the federal government in departments or agencies other than the Department ofJustice are not included in the first exception unless and until they have been designated and sworn in as Special Assistants to the United States Attorney, or are otherwise made authorized assistants of the Attorney General.
47
Once so designated, these federal attorneys can participate fully in a grand jury investigation as an "attorney for the government," as defined in Federal Rule of Civil Procedure 54(c).
48
Where a federal grand jury investigation involves, for example, false statements to a federal agency, and the expertise of that agency's attorney is necessary to aid the investigation, agency attorneys are often made Special Assistants to the United States Attorney. Such specially designated agency attorneys, however, may not thereafter disclose grand jury information within their own agency unless such disclosure is specifically authorized under the rule. Where an agency issues regulations or initiates civil or administrative proceedings, and an agency attorney who had access to relevant grand jury information participates in that process, there is a risk that such participation violates the rule of secrecy. There are frequent occasions when federal and state prosecutors are working together on a criminal investigation. The mere fact that they are working together does not bring the local prosecutor within any exception to the rule of secrecy.
Nonfederal attorneys, even if they work for state or municipal prosecutors, are not "attorneys for the government" and thus are not included in the first exception. 50 Any attorney admitted to the bar of a state, however, may be appointed by the Attorney General of the United States to conduct grand jury investigations. 5 ' Disclosure pursuant to the first exception is automatic in the sense that the court does not have to be notified of or give its approval to the disclosure. 5 2 Thus, except for whatever internal records a prosecutor may maintain, there is no official record of what grand jury material was disclosed to which federal prosecutors.
Most disclosures of grand jury information occur pursuant to this exception. A prosecutor shares the information with other prosecutors in the office, superiors in the United States Attorney's office or in the Department of Justice, and prosecutors from other offices in other districts. As long as such a disclosure is made for use by the attorney to whom the disclosure is made in the performance of that attorney's duty to enforce the federal criminal law, then the disclosure is proper. 53 SECOND EXCEPTION: DISCLOSURE TO FEDERAL EMPLOYEES Federal Rule of Criminal Procedure 6(e) (3) (A) (ii) permits disclosure to "such government personnel as are deemed necessary by an attorney for the government to assist an attorney for the government in the performance of such attorney's duty to enforce federal criminal law."
This language was added to Rule 6 in 1977 and recognizes the fact that in many cases, a prosecutor and a grand jury rely on a federal law enforcement agent to actually conduct the investigation. 
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Attorneys for the Government in the performance of their duties with a grand jury must possess the authority to utilize the services of other government employees. Federal crimes are "investigated" by the FBI, the IRS, or by Treasury agents and not by government prosecutors or the citizens who sit on grandjuries. Federal agents gather and present information relating to criminal behavior to prosecutors who analyze and evaluate it and present it to grand juries. Often the prosecutors need the assistance of the agents in evaluating evidence. Also, if further investigation is required during or after grand jury proceedings, or even during the course of criminal trials, the federal agents must do it. There is no reason for a barrier of secrecy to exist between the facets of the criminal justice system upon which we all depend to enforce the criminal laws. 55 This exception applies not only to federal agents, but also to any other federal employee who can assist the prosecutor. Lawyers for federal agencies who have particular expertise and have not been designated an "attorney for the government" can be provided grand jury information under this second exception. Once they have received grand jury information, however, they can disclose it to other people, including their immediate agency supervisor, only if those other people qualify for disclosure under one of the six specific exceptions to the rule of secrecy. 56 The rule specifically provides that a person to whom disclosure is made pursuant to this exception "shall not utilize that grand jury material for any purpose other than assisting the attorney for the government in the performance of such attorney's duty to enforce federal criminal law." 57 It is generally accepted that local law enforcement personnel are not included within the definition of "government personnel," 5 8 as used in Rule 6(e)(3)(A)(ii).
Once disclosure under this exception is either contemplated or accomplished, the prosecutor "shall promptly provide the district court, before which was impanelled the grand jury whose material has been so disclosed, with the names of the persons to whom such disclosure has been made." 59 This requirement of notice to the court, however, does not entitle a witness responding to a subpoena duces tecum to disclosure of such a notice as a precondition to complying with the subpoena. Disclosure under this second exception does not require the prior approval of the court; all that is required is that the court be notified. Thus, prosecutors routinely file with the district court "Disclosure Notices" that identify those federal personnel to whom disclosure has been or will be made in a particular grand jury investigation. Because such disclosure notices require no action by a judge, it is questionable how much judicial attention they receive. The notices may become important, however, where a leak of grand jury information occurs. In such a case, the disclosure notice serves as part of a "paper trail" that identifies those who had access to the material, and thereby helps a court track down the source of the leak.
The Advisory Committee contemplated that the names of the federal personnel to whom disclosure is made will generally be furnished to the court before the disclosure occurs. 61 The rule, however, is drafted in a manner that will not inhibit the ability of federal prosecutors to share grand jury information with federal personnel with whom they are working. In addition, the rule does not specify to what lengths a prosecutor should go to identify those federal personnel who have access to the grand jury information. A strict reading of the rule suggests that the prosecutor's secretary, the operator of the duplicating equipment, and FBI clerks all should be listed on a disclosure notice. In practice, however, different districts have different procedures. In some districts, the prosecutor will list only the case agent to whom disclosure is made. Any disclosure by the case agent to other federal agents may not be disclosed to the court, although the case agent should keep his own records. Such shortcut procedures are ripe for attack as violating the rule of secrecy.
THIRD EXCEPTION: DISCLOSURE PRELIMINARY TO OR IN CONNECTION WITH A JUDICIAL PROCEEDING
Federal Rule of Criminal Procedure 6(e)(3)(C)(i) permits disclosure of matters occurring before the grand jury "when so directed by a court preliminary to or in connection with a judicial proceeding." This exception is the most difficult to apply and the one most litigated. It applies to the disclosure of grand jury matters to anyone who is not either a federal prosecutor or assisting a federal prosecutor. Before a disclosure can be made pursuant to this exception, the party seeking the disclosure must make a motion in the district court. Any hearing on such a motion is usually ex parte.
No disclosure can be made until the court has granted the motion and issued an appropriate order.
Typically, the government will seek a disclosure order under this exception so that the grand jury material in question may be shared with some other tribunal. 6 2 In addition, after a criminal prosecution with financial implications has been concluded, the government often seeks to disclose information acquired during the grand jury investigation to the Internal Revenue Service for any appropriate administrative or civil action. 63 Other parties, however, may also seek disclosure. Such disclosure motions have been made, and denied, on many bases, including the Freedom of Information Act 64 and the Clayton Act. 65 In order for this exemption to apply, there must first be a "judicial proceeding." 66 Most courts have accepted Judge Learned Hand's definition of judicial proceeding:
The term "judicial proceeding" includes any proceeding determinable by a court, having for its object the compliance of any person, subject to judicial control with standards imposed upon his conduct in the public interest, even though such compliance is enforced without the procedure applicable to the punishment of crime. An interpretation that should not go at least so far, would not only be in the teeth of the language employed, but would defeat any rational purpose that can be imputed to the rule. (1976) . That section authorizes the Attorney General of the United States to make available federal investigative files and materials to a state attorney general when the U.S. Attorney General has reason to believe that a State attorney general would be entitled to bring a federal civil antitrust action against a defendant being sued by the United States under the antitrust laws. The Supreme Court held that this statute did not give a state attorney general any special right to grand jury material. To prevail, a state attorney general has to meet the requirements of the third exemption just as any private litigant must. The district court, however, can always consider and weigh the public interest when ruling on a disclosure request based on this third exemption. Various types of proceedings have been found to be "judicial proceedings" pursuant to this exception. These include a bar committee in charge of disciplining attorneys, 6 8 a police board of inquiry, 6 9 a grievance committee of the New York City Bar Association, 70 and a state grand jury.
7 1
In United States v. Baggot, 7 2 the government sought the disclosure of grand jury information to the Internal Revenue Service in an audit of Baggot's tax liability; Baggot had pled guilty to engaging in sham commodities transactions to create paper losses, which he deducted on his tax returns.
The issue before the Supreme Court was whether an IRS investigation to determine a taxpayer's civil liability was "preliminary to or in connection with a judicial proceeding" within the meaning of this third exception. The Court ruled it was not. In reaching its decision, the Court first determined whether the IRS audit was a "judicial proceeding." The government conceded it was not. Baggot, however, conceded that a tax petition for redetermination or a suit for refund would be a judicial proceeding. The Court accepted both of these concessions and noted that the "judicial proceedings" language of this exception imposes an additional criterion governing the kind of need that must be shown. It reflects a judgment that not every beneficial purpose, or even every valid governmental purpose, is an appropriate reason for breaching grand jury secrecy. Rather, the Rule contemplates only uses related fairly to some identifiable litigation, pending or anticipated. Thus it is not enough to show that some litigation may emerge from the matter in which the material is to be used, or even that litigation is factually likely to emerge. The focus is on the actual use to be made of the material. If the primary purpose of disclosure is not to assist in preparation or conduct of a judicial proceeding, disclosure under (C)(i) is not permitted.
74
The second issue the Court faced in Baggot was whether the IRS audit, admittedly not a "judicial proceeding," was nonetheless "pre- [V/ol. 75liminar[y] to or in connection with" ajudicial proceeding that would result from such an audit. 7 5 Because it was possible that the audit would not result in litigation, the Court concluded that the audit was not preliminary to or in connection with litigation. The application for disclosure was premature and the possibility of litigation was too speculative:
Where an agency's action does not require resort to litigation to accomplish the agency's present goal, the action is not preliminary to a judicial proceeding for purposes of (C)(i). . . In this case, however, it is clear that the IRS' proposed use of the [grand jury] materials is to perform the non-litigative function of assessing taxes rather than to prepare for or conduct litigation. The term "in connection with" in the third exception is easier to define. It comes into play when litigation is already commenced. The term "preliminar[y] to" is more inclusive, but, based on Baggot, it seems to apply only to situations where litigation is actually being prepared.
Having decided that a judicial proceeding exists, or will shortly, and thus that the grand jury material that is sought is "preliminar[y] to or in connection with ajudicial proceeding," a court must go further before deciding whether to grant a request for disclosure under this exception. The question is what standard should courts use in deciding whether to grant the disclosure that is "preliminar[y] to or in connection with a judicial proceeding."
In the absence of any language in the Rule itself or any description by the Advisory Committee of what substantive standard courts should use, courts have created the standard of "particularized need." ' 77 On the theory that there should be some good reason to breach grand jury secrecy, proponents of disclosure under this exception must show a particularized need for the grand jury information. The standard was described in detail in Douglas Oil Co. v This particularized need test has been described by the Supreme Court as "a criterion of need." 8 0 It is a narrow avenue for disclosure that "was not designed as an authorization for pre-trial discovery. Its purpose, on the contrary, is to protect the secrecy of the grand jury proceedings by restricting disclosure to the exceptional case where a particularized need is shown." 8 1 This criterion of need also was discussed in Douglas Oil:
It is clear from Proctor & Gamble and Dennis that disclosure is appropriate only in those cases where the need for it outweighs the public interest in secrecy, and that the burden of demonstrating this balance rests upon the private party seeking disclosure. It is equally clear that as the considerations justifying secrecy become less relevant, a party asserting a need for grand jury transcripts will have a lesser burden in showing justification. In sum, . . . the court's duty in a case of this kind is to weigh carefully the competing interests in light of the relevant circumstances and the standards announced by this Court. And if disclosure is ordered, the court may include protective limitations on the use of the disclosed material.
82
As a practical matter, the Douglas Oil test is a very difficult standard to meet for someone seeking disclosure under this exception. The second and third prongs of the Douglas Oil test rarely pose a problem. It usually is not difficult to show that the need for disclosure is greater than the need for continued secrecy. This showing can be bolstered by carefully structuring the request to limit what is sought and by recommending to the court appropriate protective limitations.
The problem is the first step presented by the Douglas Oil case. It is rare for a party to be able to show that the disclosure is necessary in order to avoid a possible injustice in another proceeding. Convenience or cost savings alone are not enough. If the information sought is available from sources other than the grand jury material, then the party requesting disclosure must seek it from those other sources. 8 3 In Baggot, for example, if the proceedings had advanced to such a point that they were preliminary to a judicial proceeding, a court would have been justified in telling the IRS to conduct its own administrative or civil investigation, even if it meant [Vol. 75
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issuing summons for documents already subpoenaed by the grand jury and interviewing witnesses who had already testified before the grand jury. The Supreme Court has "consistently rejected the argument that such savings [of time and expense] can justify a breach of grand jury secrecy." ' 84 Where the material sought is unavailable from another source, however, and that material is key to avoiding an "injustice" in another proceeding, then disclosure would be appropriate. The witness who has died, the document that has disappeared, or other similarly compelling reasons should be enough to meet the particularized need test. close any special dispensation from the Douglas Oil standard for government agencies, the standard itself accomodates any relevant considerations, peculiar to government movants, that weigh for or against disclosure in a given case. For example, a district court might reasonably consider that disclosure to Justice Department attorneys poses less risk of further leakage or improper use than would disclosure to private parties or the general public. Similarly, we are informed that it is the usual policy of the Justice Department not to seek civil use of grand jury materials until the criminal aspect of the matter is closed. And "under the particularized need standard, the district court may weigh the public interest, if any, served by disclosure to a governmental body .... T87 Thus, although a governmental body and a private party must both meet the Douglas Oil particularized need test, it will in some cases be easier for the government to satisfy the criteria of that test.
A great deal of the governing law on this third exception is derived from Sells Engineering and Baggot. These cases were decided on the same day, both by narrow 5-4 margins. The dissents in both 84 Sells Engineering, 463 U.S. at 431. 85 "If, in a particular case, ordinary discovery is insufficient for some reason, the government may request disclosure under a (C) (i) court order. 
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cases demonstrate fundamental differences in the interpretations of how this exception should be applied. 8 8 Nonetheless, with so few grand jury cases reaching the Supreme Court, Sells Engineering and Baggot should remain the law for a considerable period of time, or until the language of Rule 6(e) is itself modified. The witness whose grand jury testimony is sought to be disclosed, or the owner of the documents sought to be disclosed has standing to intervene in a motion to disclose under this exception. 9 Because the witness normally would not be aware of the filing of such a motion, it is up to the party filing the request or the court itself to offer the witness an opportunity to intervene. If an order adverse to the witness is issued by the court, that order may be appealed by the witness if the litigation of the disclosure motion is the only pending federal proceeding. 90 The hearing itself on a motion to disclose pursuant to this exception is normally ex parte in the sense that the target of the grand jury investigation has no right to be present, or even to be given notice, unless it is the target's testimony or documents that are sought to be disclosed.
The Rule itself is silent on whether such a hearing should be ex parte. The Advisory Committee notes that "[it is contemplated that the judicial hearing in connection with the application for a court order by the government under subparagraph (3) (c) (i) should be ex parte so as to preserve, to the maximum extent possible, grand jury secrecy." 9 1 Although at least one court has determined that an ex parte hearing on a motion to disclose is appropriate and consistent with the intent of Congress, 9 2 the legislative history is equivocal. This hearing may also be related to a motion alleging some impropriety on the part of the prosecutor in his conduct of the grand jury investigation. Even in such an adversary context, the court may resolve the issue without allowing the intervenor to see the grand jury material in issue. 96 Requests for disclosure under this exception are normally made before and decided by the court that has the responsibility for supervising the grand jury whose material is being sought. Where different districts are involved, however, the procedure becomes more complex. The court that supervised the grand jury can best determine the need for continued secrecy. The court in which the litigation is pending will be the most competent to determine whether the party seeking disclosure has demonstrated a particularized need justifying the disclosure.
Federal Rule of Criminal Procedure 6(e)(3)(E) establishes the procedure to be followed in such a situation:
If the judicial proceeding giving rise to the petition is in a federal district court in another district, the court shall transfer the matter to that court unless it can reasonably obtain sufficient knowledge of the proceeding to determine whether disclosure is proper. The court shall order transmitted to the court to which the matter is transferred the material sought to be disclosed, if feasible, and a written evaluation of the need for continued grand jury secrecy. The court to which the matter is transferred shall afford the aforementioned persons a reasonable opportunity to appear and be heard. This is quite similar to the approach suggested by the Seventh Circuit prior to the adoption of that portion of Rule 6:
The party seeking disclosure first moves for disclosure in the district where the grand jury sat. The district court which supervised the grand jury then makes a written evaluation of the need for continued secrecy and determines whether the evidence before it justifies disclosure. If the court decides that disclosure may be appropriate, it transfers the requested grand jury materials to the district court where the current case is pending. Finally, the court with the pending litigation determines particularized need and balances it against the continued need for secrecy as expressed by the first court. This logical procedure allows each district to consider those issues most pertinent to its own district. 19841 1119 district court, however, but the U.S. Tax Court (an Article I Court) 98 or a state court 99 for example, that court can only advise the district court that supervised the grand jury as to the need for the grand jury material. The district court can then determine whether the particularized need test has been met and issue an appropriate order. Although the Rule does not limit the types of people to whom disclosure can be made under this exception, at least one circuit court distinguishes between disclosure to state officials and disclosure to people who hold no official position.' 0 0 The Tenth Circuit seems to believe that, at least in the context of a grand jury investigation, a private investigator is not entitled to disclosure under this exception.l 0 '
In any investigation where disclosure is sought by the government to allow someone not employed by the federal government to review grand jury material, meeting the particularized need test, especially showing that disclosure is necessary to avoid an "injustice", is difficult at best. The government would have to demonstrate that the federal government does not have in its employ a person as qualified as the state official to whom the disclosure is sought to be made. If the judicial proceeding is a civil case, the private party seeking the disclosure probably would not have this problem. The civil party would not have available to it the second disclosure exception, and thus would not be put in the awkward position of comparing federal employees' expertise with that of state employees.
Another issue raised under this exception is whether a grand jury witness is entitled to review the transcript of his own grand jury testimony. The rule of secrecy is itself absolute, subject only to the five specific exceptions. None of the five exceptions directly applies to this situation. Thus, the witness must try to fit within this third exception. Courts are split, however, between those that have held that a witness must show particularized need for a disclosure to be authorized, 0 2 and those that have allowed disclosure without a showing of particularized need. A prosecutor who honors a pre-indictment request by a witness to review the transcript of his own grand jury testimony, without the permission of the court, runs the risk that an allegation of grand jury abuse on his part may be made later. Such a violation of grand jury secrecy can give rise to an argument that the resulting indictment must be dismissed. Even after an indictment has been returned, it can be argued that under a strict reading of the Rule, a witness should not be allowed to review the transcript of his own grand jury testimony. In practice, however, witnesses routinely are given their own grand jury testimony to review as a part of normal pretrial preparation. 10 4 Similarly, defense counsel usually is provided some grand jury transcripts as part of normal discovery procedure. 0 5 Because the Jencks Act 10 6 mandates that, upon request, prior grand jury testimony of trial witnesses be provided to defense counsel as a cross-examination tool, prosecutors rationalize that the showing of such transcripts to the witnesses and defense counsel is implicitly authorized by theJencks Act. It is possible that a court may someday disagree.
Defense counsel also may seek discovery of grand jury material under this exception. The particularized need that defense counsel must demonstrate may relate to the ability of the defendant to conduct his own defense investigation, identify exculpatory witnesses, or isrpeach government witnesses.
An example of such an effort is United States v. Watts: Generally, the defense attorney argued that he needed all the grand jury testimony because any of it might possibly be utilized to impeach prosecution witnesses. But as to one witness, whom he was able to identify by name, defense counsel recited the general nature of the grand jury testimony sought and specified the prosecution witness whom he intended to impeach by such testimony. Since the attorney was seeking to discover that which was contained in secret grand jury proceedings, he could scarcely have been more specific in demonstrating the necessary "particularized need" in respect to the one witness. Thus, the District Court "erred in its denial to the defense of this particular testimony.
FOURTH EXCEPTION: DISCLOSURE UPON SHOWING OF GROUNDS TO DISMISS INDICTMENT BASED ON IMPROPER GRAND JURY PROCEDURES
Federal Rule of Criminal Procedure 6(e) (3) (C) (ii) allows disclosure "when permitted by a court at the request of the defendant, upon a showing that grounds may exist for a motion to dismiss the indictment because of matters occurring before the grand jury."
Disclosure under this exception is difficult to justify, and thus rarely successful. The standard of particularized need applies to both C(i) and C(ii) disclosures. Defendants rarely have the type of specific information necessary to make the required showing and often find themselves in a "Catch 22" situation. The grounds for dismissing the indictment may be in the grand jury transcripts. Unless defendants can demonstrate the grounds for dismissing indictments, they may not be able to obtain grand jury transcripts. Yet, without the transcripts, they cannot show the improprieties.
Generalized, unsubstantial, or speculative claims of grand jury improprieties do not meet the particularized need test.' 0 8 Defense counsel, however, can sometimes pique the interest of a judge by showing disturbing events reflected in the material to which the defendant does have access, including discovery material, Jencks Act statements, or statements of former grand jury witnesses during debriefing or pretrial investigation by defense counsel. 0 9 In such situations, defense counsel can ask that the court review the grand jury material in camera before determining whether disclosure is appropriate under this section. This at least attracts the court's attention and gets the defendant's foot in the door as a first step to more elaborate disclosure and, perhaps, motions alleging specific violations of Rule 6 and grand jury procedures. Even if such motions eventually fail, they provide the defendant with an opportunity for greater discovery, and put the government in the tactically disadvantageous position of defending its grand jury procedure.
A frequently cited basis for further investigation by the defendant into what occurred before the grand jury is the allegation that the government has been responsible for leaking grand jury information to the press, and that the defendant has therefore been de- Federal Rule of Criminal Procedure 6(e) (3) (C) (iii) permits disclosure "when the disclosure is made by an attorney for the government to another federal grand jury." This recent 1 2 exception to the rule of secrecy does not involve any notice to or approval by a court. It recognizes the fact that grand jury investigations are becoming more complex and lengthy. As a result, it is not at all unusual for an investigation begun in one grand jury to be completed by a second or even a third grand jury. Sometimes, information developed in a grand jury in one district is relevant to a grand jury investigation in another district. It is, therefore, necessary to allow grand jury information to flow from one grand jury to another.
Prior to the time this fifth exception became effective, prosecutors had to seek a disclosure order under the third exception, 1 3 alleging that the transferee grand jury was the "judicial proceeding," and that there was a particularized need for providing the material to the transferee grand jury. If a court refused to grant the motion for disclosure, the government was forced to begin its investigation anew before the new grand jury. The Advisory Committee, however, recognized that the secrecy of the grand jury is not compromised by the transfer of grand jury information from one grand jury to another because the transferee grand jury is equally bound by Rule 6's requirement of secrecy. Because this fifth exception to the rule of secrecy is relatively new, the case law interpreting it has not yet fully developed. Courts, however, will not necessarily be writing on a dean slate. There is some case law that deals with how authorized disclosures to a new grand jury should be accomplished." l 5 The issue usually presents itself in the context of how the prior grand jury testimony is to be presented to the new grand jury. Should all or some of the witnesses be recalled? Should all or some of the prior testimony be read to the new grand jury? Should all or part of the evidence before the original grand jury be summarized for the new grand jury by the prosecutor or a federal agent? Should the evidence before the original grand jury merely be made available to the new grand jury upon request? What if some of the members of the new grand jury do not want to review the prior evidence?
A federal agent's summary for a new grand jury of evidence presented to a previous grand jury has been held proper. 1 16 Similarly, such a summary by the prosecutor also has been held to be proper.' 1 7 One court dismissed an indictment on grounds of grand jury abuse, however, because the prosecutor deposited with the indicting grand jury lengthy transcripts of earlier testimony without first summarizing or reading the transcripts, failed to warn the grand jury of the questionable credibility of a central witness whose testimony was contained in the transcripts, deposited transcripts of irrelevant and prejudicial testimony with the grand jury, and failed to advise the grand jury of the hearsay quality of some of the live testimony that they did hear. 118 Some decisions that suggest summarized testimony may not properly be presented to a grand jury, however, have questionable vitality in view of more recent decisions. 119 The better procedure is for the prosecutor to have an agent summarize the prior testimony.
1 2 0 The summary, however, if not a scrupulously fair recounting of all the relevant evidence presented to the prior grand jury, may be the basis for a motion alleging grand jury abuse and seeking dismissal of the indictment. Thus, although this fifth exception al-lows the transfer of grand jury information between grand juries, it does not solve the issue of how that transfer is most appropriately accomplished.
SIXTH EXCEPTION: DISCLOSURE TO NON-FEDERAL LAW
ENFORCEMENT PERSONNEL Prior to 1985, Rule 6 provided no express method by which local law enforcement personnel could either participate in a federal grand jury investigation or receive information involving local crimes developed by the grand jury. Various procedures had been used to get around this gap in the rule. Where a joint federal-state investigation is involved, for example, the state investigators are sometimes sworn in as deputy U.S. marshalls, thereby making them federal law enforcement officials who may receive access to grand jury information pursuant to the second exception to the rule of secrecy.
The more difficult problem had been to reconcile the need to provide information of state crimes to local law enforcement personnel with the "particularized need" test of the third exception to the rule of secrecy, and the requirement that the disclosure be necessary "to avoid a possible injustice in another judicial proceeding." 12 1 Two amendments to Federal Rule of Criminal Procedure 6(e)(3) were proposed and adopted resolve this issue in favor of disclosure.
The first amendment to Federal Rule of Criminal Procedure 6(e) (3) (ii) 122 amends the definition of "government personnel" to include "personnel of a state or subdivision of a state." The Advisory Committee Notes explain that this amendment is designed to promote efficient law enforcement:
It is clearly desirable that federal and state authorities cooperate, as they often do, in organized crime and racketeering investigations, in public corruption and major fraud cases, and in various other situations where federal and state criminal jurisdictions overlap. Because of such cooperation, government attorneys in complex grand jury investigations frequently find it necessary to enlist the help of a team of government agents. While the agents are usually federal personnel, it is not uncommon in certain types of investigations that federal prosecutors wish to obtain the assistance of state law enforcement personnel, which could be uniquely beneficial. The amendment permits disclosure to those personnel in the circumstances stated.
It must be emphasized that the disclosure permitted is limited. The disclosure under this subdivision is permissible only in connec-121 Douglas Oil Co., 441 U.S. at 222.
122 FED. R. C~iM. P. 6(e)(3)(ii) (adopted August 1, 1985). tion with the attorney for the government's 'duty to enforce federal criminal law' and only to those personnel 'deemed necessary . . . to assist' in the performance of that duty. Under subdivision (e)(3)(B), the material disclosed may not be used for any other purpose, and the names of persons to whom disclosure is made must be promptly provided to the court. 123 Thus, this disclosure is designed to permit local law enforcement authorities to participate only in a federal grand jury investigation of violations of federal laws, and precludes this information from being used for any other purposes.
The second amendment allows a court to authorize disclosure to local law enforcement personnel of information developed in a federal grand jury information that involves possible violations of state laws. Specifically, Federal Rule of Criminal Procedure 6(e) (3)(C)(iv) provides that disclosure may also be made "when permitted by a court at the request of an attorney for the government, upon a showing that such matters may disclose a violation of state criminal law, to an appropriate official of a state or subdivision of a state for the purpose of enforcing such law."' 24 Several conclusions may be drawn from this new procedure for disclosure. First, such disclosure may occur only when authorized by the court. This is unlike the first amendment where no prior court approval is necessary to involve a local law enforcement official in the federal investigation of a federal crime. Second, the standard for the court to apply in determining whether to allow the disclosure is a very minimal test. The federal prosecutor need show only that the matters sought to be disclosed may disclose a violation of a state criminal law. This is a far easier and different test than the particularized need test. Disclosure would be almost automatic under this exception.
Third, the federal prosecutor, not the local law enforcement agency or prosecutor, must be the moving party. 125 Normally, only the federal prosecutor knows of the information developed by the grand jury. Where the local district attorney or police department has learned of the result of the federal grand jury investigation, however, as a result of the first amendment, for example, disclosure cannot be sought under this subsection unless the federal prosecutor agrees to seek the disclosure. Finally, the disclosure may be made only for the purpose of the enforcement of the state's criminal 123 FED. R. GRIM. P. 6(e) advisory committee note.
124 FED. R. GRIM. P. 6(e)(3)(c)(iv) (adopted August 1, 1985). 1983) . For another, and more significant, it is often the case that the information relates to a state crime outside the context of any pending or even contemplated state judicial proceeding, so that the "preliminary to or in connection with a judicial proceeding" requirement of subdivision (e)(3)(C)(i) cannot be met. This inability lawfully to disclose evidence of a state criminal violationevidence legitimately obtained by the grand jury-constitutes an unreasonable barrier to the effective enforcement of our two-tiered system of criminal laws. It would be removed by new subdivision (e) (3)(C)(iv), which would allow a court to permit disclosure to a state or local official for the purpose of enforcing state law when an attorney for the government so requests and makes the requisite showing.1 2 7
CONCLUSION
As the rule of secrecy currently is interpreted, relevant material is denied to parties who have a legitimate interest in and need for it. Witnesses and their counsel do not fall within any of the current exceptions in Rule 6(e); thus, witnesses may be denied their own prior grand jury testimony. Where substantial time has passed between a witness' first appearance before the grand jury and scheduled second appearance, fairness requires that the witness be allowed access to the witness' own prior testimony. Where a witness has retained new counsel after the first appearance and before the second appearance, that new counsel will not be able to adequately advise the witness without access to that prior testimony.
From the government's point of view, in a situation like that in Baggot, why should the IRS not have the fruits of a proper grand jury investigation once the defendant has been convicted or pled guilty?
126 Sells Engineering, 463 U.S. at 427. 127 FED. R. CRM. P. 6(e)(3)(c)(iv) advisory committee note.
Forcing the IRS to begin anew to develop the same information is a costly duplication of effort that serves no purpose other than the frustration of a proper governmental inquiry. The only one who benefits is the defendant who has already been convicted.
The basic stumbling block for a more reasonable application of the rule of secrecy is Douglas Oil's requirement that disclosure is appropriate only where it is necessary to avoid an injustice in another proceeding. Courts should have the ability to weigh the need for secrecy-and the interests that secrecy protects-against the competing and legitimate needs of a witness, the government, or perhaps a third party, and decide on a case-by-case basis whether disclosure would in any way frustrate the reasons for secrecy, jeopardize any person's rights, or invite collusion or misconduct on the part of the government. If a court decides that disclosure is appropriate after such an inquiry, then disclosure should be permitted.
Although the Supreme Court has described the Douglas Oil test as a "highly flexible one,"' 128 the language of the test is sufficiently absolute to cause even the most innovative of district court judges to decline an otherwise proper request for disclosure because of their inability to point to an injustice in another proceeding that must be avoided. Courts must begin to follow the Supreme Court's most recent pronouncements on flexibility and allow reasonable access where, on balance, the reasons behind the rule of secrecy are outweighed by the legitimate needs of the party seeking disclosure.
128 Sells Engineering, 463 U.S. at 445.
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